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REMARKS 

This Amendment and Response are made in reply to the Office Action 
dated February 18, 2009, in which: 

Claims 9-15 were rejected under 35 USC § 112(2) as indefinite for failing to 
particularly point out and distinctly claim the invention; 

Claims 9-12 and 15 were rejected under 35 USC § 102(b) as anticipated by 
Mcintosh (CA 2344908); 

Claims 9-12 and 15 were rejected under 35 USC § 103(a) as obvious over 
Mcintosh; and 

Claims 13 and 14 were rejected under 35 USC § 103(a) as obvious over 
Mcintosh in view of Vogel '528 (U.S. Patent No. 4,136,528) or Vogel '781 (U.S. 
Patent No. 4,193,781) or Dube (U.S. Patent No. 6,089,033). 

Applicants respectfully traverse the rejections below. Claims 9-15 are 
pending. 

Claims 9-15 were rejected under 35 USC § 112(2) as indefinite for failing to 
particularly point out and distinctly claim the invention. 

In response to Examiner's assertions that "it is very unclear . . . what 
disclosed structure in the specification corresponds to" various recitations of 
claims 9 and 10, Applicants respectfully submit that 35 USC § 112(2) does not 
require a claim to correspond to any particular disclosure in the specification. 

Rather, "[i]n reviewing a claim for compliance with 35 U.S.C. 112, second 
paragraph, the examiner must consider the claim as a whole to determine 
whether the claim apprises one of ordinary skill in the art of its scope". (MPEP 
2173.02). Thus, the relevant question, under 35 USC § 112(2), is only whether the 
claim recitations provide "clear warning to others as to what constitutes 
infringement of the patent". (MPEP 2173.02). 

One of ordinary skill in the art easily can understand the meanings of 
"first", "second", "estimator", "intermediate", "memory means", "processor", 
"comparator", and "parameter", especially in view of paragraphs 6-14 and 36-66 
of the specification. Thus, the recitations of claims 9-15 require no further 
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explanation or definition in order to provide clear warning to those of ordinary 
skill regarding the scope of claimed subject matter. 

Thus, the indefiniteness rejections of claims 9-14 under 35 USC § 112(2) are 
improper, and should be withdrawn. 

Amended claim 15 depends from amended claim 9, which is drawn to a 
device. As amended, claim 15 further recites the device of amended claim 9 is 
configured for detecting fouling of the heat exchanger and / or detecting 
insufficient flow of the second fluid. Thus, amended claim 15 clarifies that the 
device of amended claim 9 has structure sufficient to perform the recited 
functions. 

Accordingly, the indefiniteness rejection of claim 15 under 35 USC § 112(2) 
is improper, and should be withdrawn. 

Claims 9-12 and 15 were rejected under 35 USC § 102(b) as anticipated by 
Mcintosh (CA 2344908). 

An anticipation rejection is improper unless a single prior art reference 
identically shows or discloses each and every claim recitation. See In re Bond, 910 
F.2d 831 (1990). 

Amended claim 9 recites a heat exchanger abnormality detection device 
for a heat exchanger exchanging heat between a first fluid in a conduit and a 
second fluid in a flow path the device comprising a processor establishing an 
estimated second fluid outlet temperature, based on at least one parameter 
representative of the temperature conditions of the heat exchanger, a second 
fluid inlet temperature, and a parameter indicative of expected heat exchange. 

Mcintosh fails to show or disclose a processor establishing an estimated 
second fluid outlet temperature. At most, Mcintosh discloses measuring chilled 
water supply and return temperatures across an evaporator. (See Mcintosh, 
Figure 2, pages 10-11 (Table I), pages 13-15). Measuring a chilled water supply 
temperature, in Mcintosh's evaporator, does not identically show or disclose 
establishing an estimated second fluid outlet temperature in a heat exchanger, since 
the measured chilled water supply temperature is a fluid outlet temperature from 
Mcintosh's evaporator. For at least this reason, Mcintosh fails to anticipate 
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amended claim 9. Thus, the rejection of amended claim 9 over Mcintosh, under 
35 USC § 102(b), is improper and should be withdrawn. 

Claims 10-12 and 15 depend from amended claim 9, and include 
additional recitations. For at least the reasons stated with reference to amended 
claim 9, the rejections of claims 10-12 and 15 over Mcintosh, under 35 USC § 
102(b), also are improper and should be withdrawn. 

Claims 9-12 and 15 were rejected under 35 USC § 103(a) as obvious over 
Mcintosh. 

An obviousness rejection is improper unless supported by a clearly stated 
prima facie case of obviousness. A prima facie case of obviousness under 35 USC 
§103(a) is established only if the prior art would have taught or suggested the 
claimed subject matter "as a whole" to a person of ordinary skill in the art, at the 
time of the claimed invention. In particular, when an element of the claimed 
invention is not taught or suggested by any of the references in a proposed 
combination, then the combination of the deficient references likewise fails to 
teach or suggest the claimed invention. 

Amended claim 9 recites a heat exchanger abnormality detection device 
for a heat exchanger exchanging heat between a first fluid in a conduit and a 
second fluid in a flow path the device comprising a processor establishing an 
estimated second fluid outlet temperature, based on at least one parameter 
representative of the temperature conditions of the heat exchanger, a second 
fluid inlet temperature, and a parameter indicative of expected heat exchange. 

Examiner has not specifically indicated how Mcintosh might teach or 
suggest a processor establishing an estimated second fluid outlet temperature. 
For at least this reason, Examiner has not established a prima facie case of 
obviousness. 

Mcintosh teaches that it is desirable to measure a chilled water supply 
temperature because its magnitude is associated with a control set-point. (See 
Mcintosh, pages 25-26). Thus, if anything, Mcintosh teaches away from 
establishing an estimated second fluid outlet temperature at least because one of 
ordinary skill typically would not base a control set-point on an estimated value. 



6 of 8 



Application Serial No.: 10/531,056 
Office Action dated: February 18, 2009 
Response to Office Action dated: May 14, 2009 

Thus, Mcintosh fails to teach or suggest the recitations of amended claim 9 as a 
whole. 

Thus, the rejection of amended claim 9 over Mcintosh is improper under 
35 USC § 103(a), and should be withdrawn. 

Claims 10-12 and 15 depend from claim 9, and include additional 
recitations. For at least the reasons stated with reference to amended claim 9, the 
rejections of claims 10-12 and 15 over Mcintosh, under 35 USC § 103(a), also are 
improper and should be withdrawn. 

Claims 13 and 14 were rejected under 35 USC § 103(a) as obvious over 
Mcintosh in view of Vogel '528 (U.S. Patent No. 4,136,528) or Vogel '781 (U.S. 
Patent No. 4,193,781) or Dube (U.S. Patent No. 6,089,033). 

Examiner's attention is respectfully directed to the above discussion of 
Mcintosh with reference to amended claim 9. Each of Vogel '528, Vogel '781, and 
Dube fails to supply the deficiencies of Mcintosh regarding amended claim 9. In 
particular, each of the cited references fails to teach or suggest a processor 
establishing an estimated second fluid outlet temperature. 

For at least this reason, the rejections of claims 13 and 14 over Mcintosh in 
view of Vogel '528, Vogel '781, and /or Dube, under 35 USC § 103(a), are 
improper and should be withdrawn. 

As Applicants have overcome or traversed each and every objection or 
rejection raised by Examiner, Applicants respectfully request that Examiner 
withdraw the present objections and rejections and pass to issue claims 9-15. 
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Applicants believe no fees are due in connection with this Amendment 
and Response. If any fees are deemed necessary, Attorneys for Applicants 
hereby authorize the Commissioner to deduct such fees from our Deposit 
Account 13-0235. 



Respectfully submitted, 



By /Marina F. Cunningham/ 
Marina F. Cunningham 
Registration No. 38,419 
Attorney for Applicants 

Customer No. 35301 

Mccormick, paulding & huber llp 

City Place II, 185 Asylum Street 
Hartford, CT 06103-3402 
(860) 549-5290 
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